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DETAILED ACTION 
Response to Amendment 

1. Claims 1-16 and 18 were formerly rejected under 35 U.S.C. 103 (a). Pursuant to 
applicant's amendments, these rejections have been withdrawn. 

Response to Arguments 

1 . Applicant's arguments, see Remarks, filed December 1, 2009 with respect to claims 1-16, 
18 and 19 have been fully considered and are persuasive. The 35 U.S.C. 103 (a) rejection of 
claims 1-16, 18 and 19 has been withdrawn. 

Claim Rejections - 35 USC §103 

2. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

3. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 
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4. The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all 
obviousness rejections set forth in this OfRce action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

5. Claims 1-16 and 18-19 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Bearden et al.(US 2003/0086425, herein after Bearden) in view of Hluchxj et al.(US 5,488,609, 
hereinafter Hluchyj). 

Regarding claim 1, Bearden discloses measuring end-to-end forwarding quality in 
measurement nodes located outside a network core (T|[0213], figure 4, wherein 330 is located 
outside a network core); detecting quality violations in at least one path between the 
measurement nodes (1I[0092]-TI[0094],T|[0223]], figure 4, wherein the collected network statistics 
and information includes the quality violations) ;selecting at least one potentially overloaded 
interface along the at least one path (figure 4, T|[0206]-T|[0207]) where forwarding quality 
violations were detected by combining knowledge about different end-to-end measurements 
performed in the data network with knowledge about network topology and knowledge about 
booking levels and forwarding capacity for interfaces along the at least one path (figure 4, 
T1[0089],T1[0092, MIB tables include configuration data and stored in Data Store (340),T1[0237]). 
Bearden does not disclose defining a new or adjusting an already exiting provisioning level for 
each selected interface, the provisioning level defining a maximum admitted sum of forwarding 
resources requested directly or indirectly by applications for their application data flows for the 
interfaces, such that usage of each path detected to have forwarding quality violations is limited 
to one or more interfaces. Hluchyj discloses defining a new or adjusting an already exiting 
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provisioning level for each selected interface, the provisioning level defining a maximum 
admitted sum of forwarding resources requested directly or indirectly by applications for their 
application data flows for the interfaces, such that usage of each path detected to have 
forwarding quality violations is limited to one or more interfaces (column 4, lines 35-67column 
5, lines 1-58, figure 3, figure 6). Thus, it would have been obvious to one of ordinary skill in the 
art at the time of invention to utilize the adjustment as disclosed by Hluchuyj along with the 
system of Bearden. The rate adjustment can be implemented into the system of Bearden through 
hardware and software implementation. The motivation for utilizing the adjustment as disclosed 
by Hluchuyj along with the system of Bearden is to increase the efficiency of the system. 

Regarding claim 2, Bearden discloses all subject matter of the claimed invention as set 
forth above in claim 1, with the exception of iterating the method to improve provision settings 
of the network. Hluchyj discloses iterating the method to improve provision settings of the 
network (figure 3, figure 6). ). Thus, it would have been obvious to one of ordinary skill in the 
art at the time of invention to utilize the iteration as disclosed by Hluchuyj along with the system 
of Bearden. The iteration can be implemented into the system of Bearden through hardware and 
software implementation. The motivation for utilizing the iteration as disclosed by Hluchuyj 
along with the system of Bearden is to increase the efficiency of the system. 

Regarding claim 3, Bearden discloses storing information about previous end-to-end 
measurements and previous booking levels for the interfaces (figure 4, wherein the data store 
includes the previous measurements and booking levels, [0207])). 
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Regarding claim 4, Bearden discloses the selecting is performed at least in part by using 
history of previous booking levels with associated quality violations, forwarding capacities, 
and/or provisioning levels for the interfaces (figure 4, T| [0206]-T| [0207]). 

Regarding claim 5, Bearden discloses detecting that a previously set provisioning level 
for an interface is reached without any measured quality violation on paths involving the 
interface (figure 4, T|[0092],T1[0094],T1[0099],110023], wherein violation is detected using statistics, 
metrics, path information); and by using the stored information of previous end-to-end 
measurements and previous booking levels, selecting at least one other interface that probably 
caused the end-to-end forwarding quality violation measured when the previously set 
provisioning level was set(^[0206]-1I[0207], figure 4, ^[[0213]). Bearden does not disclose 
removing or increasing the provisioning level for the previously selected interface, and providing 
a provisioning level to the at least one other interface, or if no other potentially overloaded 
interface exist, increasing the limiting provisioning level. Hluchyj discloses removing or 
increasing the provisioning level for the previously selected interface, and providing a 
provisioning level to the at least one other interface, or if no other potentially overloaded 
interface exist, increasing the limiting provisioning level(column 4, lines 35-67, figures 3-6). 
Thus, it would have been obvious to one of ordinary skill in the art at the time of invention to 
utilize the adjustment as disclosed by Hluchuyj along with the system of Bearden. The rate 
adjustment can be implemented into the system of Bearden through hardware and software 
implementation. The motivation for utilizing the adjustment as disclosed by Hluchuyj along with 
the system of Bearden is to increase the efficiency of the system. 
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Regarding claim 6, Bearden discloses all subject matter of the claimed invention as set 
forth above in claim 1, with the exception of the defining of the new or adjusting of the already 
existing provisioning level for each selected interface is performed at least in part by setting the 
provisioning level equal to the booking level for the selected interface at the time of the detected 
violation. Hluchyj discloses the defining of the new or adjusting of the already existing 
provisioning level for each selected interface is performed at least in part by setting the 
provisioning level equal to the booking level for the selected interface at the time of the detected 
violation (column 5, lines 1-9, wherein the agreed rate is the booking level of the interface). 
Thus, it would have been obvious to one of ordinary skill in the art at the time of invention to 
utilize the adjustment as disclosed by Hluchuyj along with the system of Bearden. The rate 
adjustment can be implemented into the system of Bearden through hardware and software 
implementation. The motivation for utilizing the adjustment as disclosed by Hluchuyj along with 
the system of Bearden is to increase the efficiency of the system. 

Regarding claim 7, Bearden discloses all subject matter of the claimed invention as set 
forth above in claim 1, with the exception of the defining of the new or adjusting of the already 
existing provisioning level for each selected interface is performed at least in part by setting the 
provisioning level lower than the booking level in the selected interface at the time of the 
detected forwarding quality violation and either pre-empting some reservations to reach the 
provisioning level or waiting for some reservations to be released to reach the provisioning level. 
Hluchyj discloses the defining of the new or adjusting of the already existing provisioning level 
for each selected interface is performed at least in part by setting the provisioning level lower 
than the booking level in the selected interface at the time of the detected forwarding quality 
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violation(column 4, lines 35-67, wherein the rate is adjusted down or lowered). It is well known 
in the art to either pre-empting some reservations to reach the provisioning level or waiting for 
some reservations to be released to reach the provisioning level (column 2, lines 15-25). Thus, it 
would have been obvious to one of ordinary skill in the art at the time of invention to utilize the 
adjustment as disclosed by Hluchuyj along with the system of Bearden. The rate adjustment can 
be implemented into the system of Bearden through hardware and software implementation. The 
motivation for utilizing the adjustment as disclosed by Hluchuyj along with the system of 
Bearden is to increase the efficiency of the system. 

Regarding claim 8, Bearden discloses all subject matter of the claimed invention as set 
forth above in claim 6, with the exception of wherein choosing one of the described provisioning 
level setting methods depends of which level of quality violation was measured. Hluchyj 
discloses wherein choosing one of the described provisioning level setting methods depends of 
which level of quality violation was measured (column 4, lines 35-67, figure 3). Thus, it would 
have been obvious to one of ordinary skill in the art at the time of invention to utilize the 
adjustment as disclosed by Hluchuyj along with the system of Bearden. The rate adjustment can 
be implemented into the system of Bearden through hardware and software implementation. The 
motivation for utilizing the adjustment as disclosed by Hluchuyj along with the system of 
Bearden is to increase the efficiency of the system. 

Regarding claim 9, Bearden discloses receiving means to receive information of end-to- 
end measurements of forwarding quality performed in the data network(Tf[0213], figure 4) and to 
receive information of the network topology and levels and forwarding capacities for interfaces 
in the data network (figure 4, ^[[0089]); selecting means (figure 4) connected to the receiving 
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means to combine information from the end-to-end measurements with the topology information 
and the information of booking levels to select at least one at least one potentially overloaded 
interface comprised in at least one path (figure 4, Tf[0206]-T|[0207]) where forwarding quality 
violations were detected by the end-to-end measurements of forwarding quality (figure 4, 
TI[0089],T1[0092], MIB tables include configuration data and stored in Data Store (340),T1[0237]). 
Bearden does not disclose provisioning level defining and adjusting means connected to the 
selecting means to define a new or adjust an already exiting provisioning level for each selected 
interface, the provisioning level defining a maximum admitted sum of forwarding resources 
requested directly or indirectly by applications for their application data flows for the interfaces, 
such that usage of each path detected to have forwarding quality violations is limited to one or 
more interfaces. Hluchyj provisioning level defining and adjusting means connected to the 
selecting means to define a new or adjust an already exiting provisioning level for each selected 
interface, the provisioning level defining a maximum admitted sum of forwarding resources 
requested directly or indirectly by applications for their application data flows for the interfaces, 
such that usage of each path detected to have forwarding quality violations is limited to one or 
more interfaces (column 4, lines 35-67column 5, lines 1-58, figure 3, figure 6). Thus, it would 
have been obvious to one of ordinary skill in the art at the time of invention to utilize the 
adjustment as disclosed by Hluchuyj along with the system of Bearden. The rate adjustment can 
be implemented into the system of Bearden through hardware and software implementation. The 
motivation for utilizing the adjustment as disclosed by Hluchuyj along with the system of 
Bearden is to increase the efficiency of the system. 
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Regarding claim 10, Bearden discloses all subject matter of the claimed invention as set 
forth above in claim 1, with the exception of iterating the method to improve provision settings 
of the network. Hluchyj discloses iterating the method to improve provision settings of the 
network (figure 3, figure 6). ). Thus, it would have been obvious to one of ordinary skill in the 
art at the time of invention to utilize the iteration as disclosed by Hluchuyj along with the system 
of Bearden. The iteration can be implemented into the system of Bearden through hardware and 
software implementation. The motivation for utilizing the iteration as disclosed by Hluchuyj 
along with the system of Bearden is to increase the efficiency of the system. 

Regarding claim 11, Bearden discloses storing means connected to the receiving means 
and to the selecting means and storing means to store information about previous end-to-end 
measurements and previous booking levels for the interfaces (figure 4, wherein the data store 
includes the previous measurements and booking levels,[0207])) 

Regarding claim 12, Bearden discloses the selecting means retrieves information from 
storing means in order to use history of previous booking levels with associated quality 
violations, forwarding capacities, and/or provisioning levels for the interfaces (figure 4, [0206]- 
11[0207]). 

Regarding claim 13, Bearden discloses detecting that a previously set provisioning level 
for an interface is reached without any measured quality violation on paths involving the 
interface (figure 4, T1[0092],T1[0094],T1[0099],T10023], wherein violation is detected using statistics, 
metrics, path information); and by using the stored information of previous end-to-end 
measurements and previous booking levels, selecting at least one other interface that probably 
caused the end-to-end forwarding quality violation measured when the previously set 
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provisioning level was set(Tl[0206]-T[[0207], figure 4, Tf[0213]). Bearden does not disclose 
removing or increasing the provisioning level for the previously selected interface, and providing 
a provisioning level to the at least one other interface, or if no other potentially overloaded 
interface exist, increasing the limiting provisioning level. Hluchyj discloses removing or 
increasing the provisioning level for the previously selected interface, and providing a 
provisioning level to the at least one other interface, or if no other potentially overloaded 
interface exist, increasing the limiting provisioning level(column 4, lines 35-67, figures 3-6). 
Thus, it would have been obvious to one of ordinary skill in the art at the time of invention to 
utilize the adjustment as disclosed by Hluchuyj along with the system of Bearden. The rate 
adjustment can be implemented into the system of Bearden through hardware and software 
implementation. The motivation for utilizing the adjustment as disclosed by Hluchuyj along with 
the system of Bearden is to increase the efficiency of the system. 

Regarding claim 14, Bearden discloses all subject matter of the claimed invention as set 
forth above in claim 9, with the exception of the defining of the new or adjusting of the already 
existing provisioning level for each selected interface is performed at least in part by setting the 
provisioning level equal to the booking level for the selected interface at the time of the detected 
violation. Hluchyj discloses the defining of the new or adjusting of the already existing 
provisioning level for each selected interface is performed at least in part by setting the 
provisioning level equal to the booking level for the selected interface at the time of the detected 
violation (column 5, lines 1-9, wherein the agreed rate is the booking level of the interface). 
Thus, it would have been obvious to one of ordinary skill in the art at the time of invention to 
utilize the adjustment as disclosed by Hluchuyj along with the system of Bearden. The rate 
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adjustment can be implemented into the system of Bearden through hardware and software 
implementation. The motivation for utilizing the adjustment as disclosed by Hluchuyj along with 
the system of Bearden is to increase the efficiency of the system. 

Regarding claim 15, Bearden discloses all subject matter of the claimed invention as set 
forth above in claim 9, with the exception of the defining of the new or adjusting of means sets 
the provisioning level lower than the booking level in the selected interface at the time of the 
detected forwarding quality violation and either pre-empting some reservations to reach the 
provisioning level or waiting for some reservations to be released to reach the provisioning level. 
Hluchyj discloses the defining of the new or adjusting of the already existing provisioning level 
for each selected interface is performed at least in part by setting the provisioning level lower 
than the booking level in the selected interface at the time of the detected forwarding quality 
violation(column 4, lines 35-67, wherein the rate is adjusted down or lowered).It is well known 
in the art to either pre-empting some reservations to reach the provisioning level or waiting for 
some reservations to be released to reach the provisioning level (column 2, lines 15-25). Thus, it 
would have been obvious to one of ordinary skill in the art at the time of invention to utilize the 
adjustment as disclosed by Hluchuyj along with the system of Bearden. The rate adjustment can 
be implemented into the system of Bearden through hardware and software implementation. The 
motivation for utilizing the adjustment as disclosed by Hluchuyj along with the system of 
Bearden is to increase the efficiency of the system. 

Regarding claim 16, Bearden discloses all subject matter of the claimed invention as set 
forth above in claim 14, with the exception of wherein the defining or adjusting means chooses 
one of the provisioning level setting methods depends of which level of quality violation was 
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measured. Hluchyj discloses wherein defining or adjusting means chooses one of the described 
provisioning level setting methods depends of which level of quality violation was measured 
(column 4, lines 35-67, figure 3). Thus, it would have been obvious to one of ordinary skill in the 
art at the time of invention to utilize the adjustment as disclosed by Hluchuyj along with the 
system of Bearden. The rate adjustment can be implemented into the system of Bearden through 
hardware and software implementation. The motivation for utilizing the adjustment as disclosed 
by Hluchuyj along with the system of Bearden is to increase the efficiency of the system. 

Regarding claim 18, Bearden discloses all subject matter of the claimed invention as set 
forth above in claim 1, with the exception of wherein choosing one of the described provisioning 
level setting methods depends of which level of quality violation was measured. Hluchyj 
discloses wherein choosing one of the described provisioning level setting methods depends of 
which level of quality violation was measured (column 4, lines 35-67, figure 3). Thus, it would 
have been obvious to one of ordinary skill in the art at the time of invention to utilize the 
adjustment as disclosed by Hluchuyj along with the system of Bearden. The rate adjustment can 
be implemented into the system of Bearden through hardware and software implementation. The 
motivation for utilizing the adjustment as disclosed by Hluchuyj along with the system of 
Bearden is to increase the efficiency of the system. 

Regarding claim 19, Bearden discloses storing information about previous end-to-end 
measurements and previous booking levels for the interfaces (figure 4, wherein the data store 
includes the previous measurements and booking levels, [0207]). 
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Conclusion 

6. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ANGEL BROCKMAN whose telephone number is (571)270- 
5664. The examiner can normally be reached on Monday-Friday ,7:30-5 :00pm. 

7. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Derrick Ferris can be reached on 571-272-3 123. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

8. Information regarding the status of an apphcation may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

ANGEL BROCKMAN 

Examiner 

Art Unit 2463 

/A. B./ 

Examiner, Art Unit 2463 



/Derrick W Ferris/ 

Supervisory Patent Examiner, Art Unit 2463 



